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Overview of

H.R. 2365, Tax Planning Method Patents
H.R. 2365 addresses a discrete patent issue with broad consequences affecting every tax-paying citizen in the United States.  Since 1998, the PTO has granted over 60 tax planning method patents – a subcategory of business method patents – including patents on estate and gift tax, pension plans, tax-deferred exchanges and deferred compensation.  The result is a particularly pernicious form of patent that: 

· Limits the ability of taxpayers to freely interpret tax law, as intended by Congress.  When considering a tax plan that is patented, taxpayers will have to:  (1) pay for the use of the patented tax planning method; (2) pay damages when charged with infringement for using the patented tax planning method without obtaining the right; or (3) abandon the tax planning method of choice which involves using a patented tax strategy;

(
Requires taxpayers and tax advisors to understand the most current patent law as well as tax law, which is already rather complex, lest they face having to pay damages; and 

· Misleads taxpayers into believing that a patented tax planning method is valid under tax law, preferred by the government, and better as a whole.

H.R. 2365 protects taxpayers, tax practitioners and related professional organizations from patent infringement liability for use of a patented tax planning method.  Specifically, H.R. 2365 prohibits civil action for infringement of a tax planning method patent, as well as grant of an injunction, award of damages, and award of attorney fees.  The language of the bill resembles that of 35 U.S.C. § 287(c), which restricts infringement liability for certain surgical procedures. 

